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PART I—STATE CRIMES 


1. VALIDITY OF CRIMINAL 
STATUTES IN GENERAL 


§ 1.00 Statute held not void for 
vagueness 


Washington State v. Smith, 759 P.2d 872 
(1988), 25 CLB 208. Harassment statute 
was not vague because it did not spell out 
lawful threats. 


§ 1.05 Statute held void for vagueness 


Nevada Sheriff, Washoe County v. Sfer- 
razza, 766 P.2d 896 (1988), 25 CLB 495. 
Statute that requires professionals to re- 
port suspected child abuse was vague. 


3. NATURE AND ELEMENTS 
OF SPECIFIC CRIMES 


§ 3.80 Drug violations 
§ 3.85 —Possession 


New York People v. Mizell, 532 N.E.2d 
1249 (1988), 25 CLB 402. Possession of an 
unusable amount of a narcotic was in 
violation of state narcotics law. 


§ 3.195 Vehicular homicide 


California People v. McFarland, 765 P.2d 
493 (1989), 25 CLB. Vehicular manslaugh- 
ter was a separate crime from drunk driv- 
ing resulting in injury. 


§ 3.200 Manslaughter 


California Walker v. Superior Court (Peo- 
ple), 763 P.2d 852 (1988), 25 CLB 401. 
Court determined although prayer is ‘‘re- 
medial care,”’ it is not enough to protect 
one from charges of felony manslaughter. 


§ 3.265 Intoxicated driving 
§ 3.270 —Scientific tests 


Arkansas Patrick v. State, 750 S.W.2d 391 
(1988), 25 CLB 200. Portable breathalyzer 
test may be used to prove innocence. 


West Virginia State v. Barker, 366 S.E.2d 
642 (1988), 25 CLB 209. Reliability and 
validity of sobriety test must be proven 
before it becomes admissible. 


§ 3.320 Obscenity 


North Carolina State v. Smith, 373 S.E.2d 
435 (1988), 25 CLB 300. When there is 
ambiguity in the law, the court must rule 
in favor of lenity. 


4. CAPACITY 
§ 4.07 Diminished capacity 


Washington State v. Hutchinson, 766 
P.2d 447 (1989), 25 CLB 495. Defendant 
must submit to psychiatric evaluation 
when he plans to use the defense of di- 
minished capacity. 


6. DEFENSES 


§ 6.27 Insanity 


Arizona State v. King, 763 P.2d 239 
(1988), 25 CLB 292. ‘‘Certain’’ and ‘‘un- 
ambiguous’’ standard was too strict a cri- 
terion for proof of insanity. 


Pennsylvania Commonwealth v. Reilly, 
549 A.2d 503 (1988), 25 CLB 298. Burden 
of proof of insanity could not be shifted 
from defendant to prosecution. 


§ 6.70 Statute of limitations 


Nevada Walstrom v. State, 752 P.2d 225 
(1988), 25 CLB 205. Statute of limitations 
is tolled when crime is committed in a 
secret manner. 
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PART II—STATE CRIMINAL PROCEDURES, 
ANCILLARY PROCEEDINGS 


7. JURISDICTION AND VENUE 
§ 7.05 Venue 


California People v. Guzman, 755 P.2d 
917 (1988), 25 CLB 201. Vicinage is not 
solely the right of defendant. 


8. PRELIMINARY PROCEEDINGS 


§ 8.00 Grand jury proceedings 


New Jersey State v. Murphy, 538 A.2d 
1235 (1988), 25 CLB 206. Highest court of 
a state had power to supervise the grand 
jury and determine impartiality of grand 
jurors. 


Pennsylvania Jn re Investigating Grand 
Jury, 544 A.2d 924 (1988), 25 CLB 206. In- 
ability to remember is not refusal to an- 
swer question. 


13. EVIDENCE 
ADMISSIBILITY AND WITNESSES 


§ 13.190 Immunity of witness from 
prosecution 


New Jersey State v. Strong, 542 A.2d 866 
(1988), 25 CLB 297. State must prove that 
evidence used against person given immu- 
nity did not come from his testimony. 


§ 13.315 Hearsay evidence 


Montana State v. J.C.E., 767 P.2d 309 
(1988), 25 CLB 497. Court establishes 
rules for hearsay testimony in trial where a 
child is unable to testify. 


14. TRIAL 
§ 14.35 Right to public trial 


New York People v. Catalanotte, 532 
N.E.2d 1244 (1988), 25 CLB 301. First 
conviction can be used to enhance sen- 
tence for second conviction even where 
first conviction violated defendant’s con- 
stitutional rights as law was subsequently 
interpreted. 
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17. SENTENCING AND PUNISHMENT 
SENTENCING 
§ 17.40 Standards for imposing sentence 


Michigan People v. Adams, 425 N.W.2d 
437 (1988), 25 CLB 296. Defendant’s per- 
jury may be considered when deciding 
sentence. 


§ 17.65 Resentencing 


New Jersey State v. Biegenwald, 542 A.2d 
442 (1988), 25 CLB 297. Murder convic- 
tion entered after capital murder convic- 
tion but before resentencing may be used 
as evidence of an aggravating factor for 
resentencing. 


19. PROBATION, PAROLE, AND 
PARDON 


PROBATION 
§ 19.00 Conditions for probation 
South Carolina Beckner v. State, 373 
S.E.2d 469 (1988), 25 CLB 300. Court 
holds sentence barring defendant from 


entering a place that sells alcohol unrea- 
sonable. 


21. ANCILLARY PROCEEDINGS 
EXTRADITION PROCEEDINGS 
§ 21.20 Extradition proceedings 


Washington State v. Barefield, 756 P.2d 
731 (1988), 25 CLB 207. IAD did not apply 
to sentencing detainers. 


JUVENILE PROCEEDINGS 
§ 21.50 Use of juvenile’s records 


New York Alonzo M. v. City Dept. of 
Probation, 532 N.E.2d 1254 (1988), 25 
CLB 498. Court upholds state law forbid- 
ding use of sealed documents in juvenile 
cases. 


§ 21.65 —Right to due process 


New Hampshire State v. Riccio, 540 A.2d 
1239 (1988), 25 CLB 205. Prependerance 
of evidence is required to try juvenile as 
adult. 
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PART III—FEDERAL CRIMES 


24. NATURE AND ELEMENTS OF 
SPECIFIC CRIMES 


§ 24.35 


U.S. Supreme Court United States v. 
Kozminski, 108 S. Ct. 2751 (1988), 25 
CLB 116. Psychological coercion is not in- 
cluded in the definition ‘involuntary ser- 
vitude.”’ 


Civil rights violations 


Court of Appeals, 5th Cir. Brown v. By- 
ers, 870 F.2d 975 (1989), 25 CLB 492. 
Award under civil rights action was sus- 
tainable where police intentionally 
changed information on arrest warrant. 


§ 24.45 


Court of Appeals, 3d Cir. United States v. 
Zauber, 857 F.2d 137 (1988), 25 CLB 196. 
Allegations in indictment that union pen- 
sion fund trustees regularly solicited kick- 
backs held to satisfy ‘‘pattern’’ require- 
ment under RICO. 


Conspiracy 


§ 24.135 Hobbs Act 


Court of Appeals, Ist Cir. United States v. 
Strum, 870 F.2d 769 (1989), 25 CLB 494. 
Extortion conviction in absence of jury 
charge as to defendant’s mental state re- 
quired reversal. 


§ 24.190 Mail fraud 


U.S. Supreme Court Schmuck v. United 
States, 109 S. Ct. 1443 (1989), 25 CLB 489. 
Use of mail was not essential element in 
scheme under mail-fraud statute. 


Court of Appeals, 3d Cir. United States v. 
Osser, 864 F.2d 1056 (1988), 25 CLB 398. 
Mail-fraud conviction of city com- 
missioner upheld based on receipt of kick- 
backs. . 


§ 24.220 Perjury 


Court of Appeals, D.C. Cir. United States 
v. Paxon, 861 F.2d 730 (1988), 25 CLB 
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288. In perjury case, issue of materiality 
was question for court. 


Court of Appeals, 6th Cir. United States 
v. Adams, 870 F.2d 1140 (1989), 25 CLB 
491. Perjury conviction reversed for fail- 
ure to prove materiality. 


§ 24.250 Threats 


Court of Appeals, D.C. Cir. United States 
v. Koritko, 870 F.2d 738 (1989), 25 CLB 
491. Federal court lacked jurisdiction over 
defendant who threatened president. 


25. CAPACITY 
§ 25.10 Insanity 


Court of Appeals, 7th Cir. Sulie v. Duck- 
worth, 864 F.2d 1348 (1988), 25 CLB 400. 
Use of defendant’s post-Miranda request 
for attorney to prove his sanity was im- 
proper. 


26. PARTIES 
§ 26.05 Conspirators 


Court of Appeals, 8th Cir. Pilla v. United 
Staies, 861 F.2d 1078 (1988), 25 CLB 291. 
Bank adviser was liable under Currency 
Transaction Reporting Act. 


27. DEFENSE 
§ 27.40 Statute of limitations 


U.S. Supreme Court United States v. 
Taylor, 108 S. Ct. 2413 (1988), 25 CLB 
114. Narcotics conspiracy charges did not 
violate speedy trial act. ~ 


Court of Appeals, 2d Cir. United States v. 
Rastelli, 870 F.2d 822 (1989), 25 CLB 493. 
Statute of Limitations for RICO conspir- 
acy commenced to run only when each 
RICO predicate offense was complete. 
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PART IV—FEDERAL PROCEDURES 


29. PRELIMINARY PROCEEDINGS 


§ 29.00 Grand jury proceedings 
§ 29.05 


U.S. Supreme Court Braswell v. United 
States, 108 S. Ct. 2284 (1988), 25 CLB 113. 
Company president may not use Fifth 
Amendment to avoid producing corporate 
records. 


—Subpoenas 


§ 29.10 —Immunity 


Court of Appeals, 3d Cir. United States v. 
Skalsky, 857 F.2d 172 (1988), 25 CLB 197. 
Agreement not to prosecute was not bind- 
ing on government where defendant failed 
to disciose material facts. 


31. PRETRIAL MOTIONS 


§ 31.00 Sufficiency of indictment 


Court of Appeals, 5th Cir. Humphrey v. 
Lynaugh, 861 F.2d 875 (1988), 25 CLB 
289. Fact that indictment was not signed 
by grand jury foreman did not invalidate 
conviction. 


33. GUILTY PLEAS 


§ 33.00 Plea bargaining 


§ 33.05 —Right to enforce plea 
bargaining 


Court of Appeals, 7th Cir. United States 
v. Ataya, 684 F.2d 1324 (1988), 25 CLB 
399. Refusal of defendant to testify at re- 
trial was breach of plea agreement. 


§ 33.15 Accepting plea 


§ 33.30 —Duty to advise defendant of 
consequences of plea 


Court of Appeals, 2d Cir. Innes v. Dal- 
sheim, 864 F.2d 974 (1988), 25 CLB 397. 
Failure to inform defendant of con- 
sequences of breach of plea agreement 
violated due process. 


Court of Appeals, 7th Cir. United States 
v. Jordan, 870 F.2d 1310 (1989), 25 CLB 
491. Guilty plea sustained although prose- 
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cutor failed to advise defendant of possi- 
ble use of plea in federal prosecution. 


§ 33.35 —Court’s failure to advise 
defendant of consequences of 
plea 


Court of Appeals, 2d Cir. United States v. 
Kahn, 857 F.2d 85 (1988), 25 CLB 195. 
Failure to inform defendant that sentence 
could include restitution to government 
required that guilty plea be vacated. 


34. EVIDENCE 
ADMISSIBILITY AND WITNESSES 
§ 34.15 Relevancy and prejudice 


Court of Appeals, 2d Cir. United States v. 
Scheibel, 870 F.2d 818 (1989), 25 CLB 
493. Introduction of second bag of cocaine 
found just before trial was not plain error. 


§ 34.20 Variance between pleading and 


proof 


Court of Appeals, 2d Cir. United States v. 
Attanasio, 870 F.2d 809 (1989), 25 CLB 
493. Failure of government to prove 
money laundering in IRS case did not re- 
quire reversal. 


§ 34.60 Circumstantial evidence 
§ 34.80 —Flight 


Court of Appeals, 6th Cir. United States 
v. Dillon, 870 F.2d 1125 (1989), 25 CLB 
492. Evidence of flight was admissible 
even though flight took place two years af- 
ter alleged crime. 


§ 34.170 Cross-examination procedure 


§ 34.180 —Impeachment by prior 


conviction 


Court of Appeals, 2d Cir. United States v. 
Ortiz, 857 F.2d 900 (1988), 25 CLB 195. 
Government was permitted to introduce 
evidence of defendant’s prior conviction 
where defendant raised issue of intent. 


§ 34.195 —Rehabilitation by prior 


consistent statements 
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Court of Appeals, ist Cir. United States v. 
Piva, 870 F.2d 753 (1989), 25 CLB 491. 
Trial error in permitting state trooper to 
vouch for informant’s credibility was 
harmless. ; 


§ 34.225 Admissions and confessions 


§ 34.235 —Declarations of 


co-conspirators 


Court of Appeals, ist Cir. United States v. 
Vasquez, 857 F.2d 857 (1988), 25 CLB 
195. Defendant’s statement that co- 
defendant knew him and was attempting 
to pin blame on him was admissible as an 
excited utterance. 


35. THE TRIAL 


§ 35.85 Restrictions on right of 
cross-examination 


Court of Appeals, D.C. Cir. United States 
v. Ford, 870 F.2d 729 (1989), 25 CLB 490. 
Denial of motion for severance on grounds 
of need for co-defendant’s testimony was 
proper. 


Court of Appeals, 8th Cir. Gilmore v. 
Armontrout, 861 F.2d 1061 (1988), 25 CLB 
291. Questioning of witnesses about effect 
victim’s death had on her family did not 
deprive defendant of fair trial. 


§ 35.100 Discretion to prosecute 


§ 35.110 —Comments made during 


summation 


Court of Appeals, 6th Cir. Lent v. Wells, 
861 F.2d 971 (1988), 25 CLB 289. Prosecu- 
tor’s argument that evidence was un- 
controverted required reversal. 


36. THE JURY 


§ 36.10 Systematic exclusion of minority 
group members 


U.S. Supreme Court Teague v. Lane, 109 
S. Ct. 1060 (1989), 25 CLB 488. Racial dis- 
crimination decision regarding per- 
emptory challenges did not apply retroac- 
tively. 


U.S. Supreme Court Amedeo v. Zant, 108 
S. Ct. 1771 (1988), 25 CLB 117. Right to 
challenge jury composition upheld. 
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§ 36.20 Exclusion of jurors in captial 
cases 


U.S. Supreme Court Ross v. Oklahoma, 
108 S. Ct. 2273 (1988), 25 CLB 194. Trial 
court’s failure to remove juror for cause 
did not abridge defendant’s Fourteenth 
Amendment right to due process by arbi- 
trarily depriving him of his full comple- 
ment of peremptory challenges. 


§ 36.25 Conduct of voir dire 


Court of Appeals, 8th Cir. United States 
v. Trice, 864 F.2d 1421 (1988), 25 CLB 
400. Jury voir dire by magistrate over de- 
fendant’s objection was reversible error. 


INSTRUCTIONS 
§ 36.125 ‘‘Missing witness”’ instruction 


Court of Appeals, ist Cir. United States v. 
Hernandez-Bermudez, 857 F.2d 50 (1988), 
25 CLB 194. A jury instruction on de- 
fendant’s ‘‘flight’’ from the jurisdiction did 
not require reversal of drug conviction. 


§ 36.165 Reasonable doubt 


U.S. Supreme Court Franklin v. Lynaugh, 
108 S. Ct. 2320 (1988), 25 CLB 116. Pris- 
oner did not have right to instruction as to 
residual doubts of guilt during penalty 
phase. 


VERDICTS 


§ 36.205 Special verdicts 


Court of Appeals, 3d Cir. United States v. 
Barrett, 870 F.2d 953 (1989), 25 CLB 492. 
General verdict after jury had been in- 
structed on lesser included offense re- 
quired reversal. 


§ 36.210 Requirement of unanimity 


Court of Appeals, 8th Cir. United States 
v. Arpan, 861 F.2d 1073 (1988), 25 CLB 
291. Instruction that jury could not return 
verdict unless it was unanimous required 
reversal. 


37. POST-TRIAL MOTIONS 


§ 37.00 Motion for new trial 


Court of Appeals, 6th Cir. United States 
v. White, 861 F.2d 994 (1988), 25 CLB 
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290. Conviction upheld despite allegation 
that co-defendant had a secret agreement 
with government. 


§ 37.10 Motion to vacate conviction 


Court of Appeals, 7th Cir. United States 
v. Leibowitz, 857 F.2d 373 (1988), 25 CLB 
198. Defendant’s conviction for a murder- 
for-hire scheme was unaffected by in- 
correct testimony of grand jury witness. 


§ 37.35 Federal habeas corpus 


U.S. Supreme Court /n re McDonald, 109 
S. Ct. 993 (1989), 25 CLB 489. Habeas 
corpus petitioner with history of filing 
frivolous suits was properly barred from 
proceeding in forma pauperis. 


§ 37.40. —Jurisdiction 


U.S. Supreme Court Houston v. Lack, 
108 S. Ct. 2379 (1988), 25 CLB 193. Pro se 
petitioner’s notice of appeal is ‘‘filed’’ at 
moment of delivery to prison authorities 
for forwarding to district court. 


U.S. Supreme Court Harris v. Reed, 109 
S. Ct. 1038 (1989), 25 CLB 488. Pro- 
cedural default in state court did not bar 
federal habeas corpus proceeding. 


§ 37.75 Motion to modify sentence 


Court of Appeals, 3d Cir. United States v. 
Heubel, 864 F.2d 1104 (1989), 25 CLB 398. 
Invocation of Fifth Amendment privilege 
was not a basis for penalizing defendant at 
sentencing. 


38. SENTENCING AND PUNISHMENT 
SENTENCING 
§ 38.30 Standards for imposing sentence 


U.S. Supreme Court Mistretta v. United 
States, 109 S. Ct. 647 (1989), 25 CLB 396. 
Constitutionality of new sentencing guide- 
lines upheld. 


Court of Appeals, 7th Cir. United States 
v. Turner, 864 F.2d 1394 (1989), 25 CLB 
400. Defendant’s refusal to testify before 
grand jury was proper factor to be consid- 
ered at sentencing. 
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PUNISHMENT 
§ 38.105 Consecutive sentences 


Court of Appeals, 7th Cir. United States 
v. Dickerson, 857 F.2d 414 (1988), 25 CLB 
199. Armed Career Criminal Act did not 
create a new crime for sentencing pur- 
poses. 


39. THE APPEAL 


§ 39.00 Right to appeal 


U.S. Supreme Court Midland Asphalt 
Corp. v. United States, 109 S. Ct. 1494 
(1989), 25 CLB 490. District court decision 
regarding issue of whether grand jury 
secrecy was violated was nonfinal order. 


Court of Appeals, 2d Cir. United States v. 
Wallach, 870 F.2d 902 (1989), 25 CLB 492. 
Motion to dismiss based on alleged ethical 
violations by prosecutors was nonappeal- 
able interlocutory order. 


40. PROBATION AND PAROLE 


§ 40.20 Standards for determining 
eligibility for parole 


Court of Appeals, D.C. Cir. Chatman-Bey 
v. Thornburgh, 864 F.2d 804 (1988), 25 
CLB 397. Habeas corpus petition was ap- 
propriate means for challenging erroneous 
determination of parole eligibility. 


41. PRISONER PROCEEDINGS 


§ 41.05 Cruel and unusual treatment 


Court of Appeals, 5th Cir. Jackson v. 
Cain, 864 F.2d 1235 (1989), 25 CLB 399. 
Handcuffing and shackling of inmate did 
not violate Eighth Amendment. 


§ 41.25 Limitations on correspondence 


U.S. Supreme Court Rhodes v. Stewart, 
109 S. Ct. 202 (1988), 25 CLB 192. Two 
prison inmates who obtained a declaratory 
judgment regarding prison mail policies 
were not entitled to attorney’s fees. 


§ 41.45 Other actions under federal Civil 
Rights Act 


U.S. Supreme Court Brower v. County of 
Inyo, 109 S. Ct. 1378 (1989), 25 CLB 487. 
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Death resulting from crash into police 
roadblock could be basis for civil rights 
action. 


U.S. Supreme Court City of Canton v. 
Harris, 109 S. Ct. 1197 (1989), 25 CLB 
490. Inadequacy of police training pro- 
vided basis for civil rights action in certain 
circumstances. 


U.S. Supreme Court Blanchard v. Ber- 
geron, 109 S. Ct. 939 (1989), 25 CLB 487. 
Attorney’s fees awarded in civil rights ac- 
tion may exceed percentage set forth in 
contingent fee agreement. 


Court of Appeals, 4th Cir. Osavutey v. 
Welch, 857 F.2d 220 (1988), 25 CLB 198. 
Police officers had qualified immunity in 
an action for alleged violations of con- 
stitutional rights in connection with 
warrantless searches. 


Court of Appeals, 5th Cir. Moody v. Mil- 
ler, 864 F.2d 1178 (1989), 25 CLB 399. A 
hospitalized prison inmate did not have 
right to a rescheduling of disciplinary 
hearing. 


§ 41.55 Medical treatment for prisoner 


U.S. Supreme Court West v. Atkins, 108 
S. Ct. 2250 (1988), 25 CLB 116. Physi- 


cian’s conduct while under contract with a 
state prison is attributable to the state. 


42. ANCILLARY PROCEEDINGS 
DEPRIVATION OF CIVIL RIGHTS 
§ 42.30 In general 


U.S. Supreme Court Felder v. Casey, 108 
S. Ct. 2302 (1988), 25 CLB 113. Wiscon- 
sin’s notice of claim statute was pre- 
empted by federal civil rights statute. 


§ 42.35 Removal of state prosecution to 
federal courts 


U.S. Supreme Court Mesa v. California, 
109 S. Ct. 959 (1989), 25 CLB 489. State 
criminal complaints against postal em- 
ployees were not removable to federal 
court. 


§ 42.40 Statute of limitations in action 
for damages 


U.S. Supreme Court Owen v. Okure, 109 
S. Ct. 573 (1989), 25 CLB 395. Statute 
of limitations for civil rights actions was 
governed by residual or personal injury 
statute. 


PART V—CONSTITUTIONAL GUARANTEES 


43. ADMISSIONS AND 
CONFESSIONS 


GROUNDS FOR EXCLUSION; 
GENERALLY 


§ 43.35 Absence of counsel 
California People v. May, 748 P.2d 307 


(1988), 25 CLB 292. Statements of a defen- - 


dant given without the presence of his 
attorney were admissible for impeachment 
testimony. 


VIOLATIONS OF MIRANDA 
STANDARDS AS GROUNDS FOR 
EXCLUSION 


§ 43.55 General construction and 
operation of Miranda 
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U.S. Supreme Court Arizona v. Robeson. 
108 S. Ct. 2093 (1988), 25 CLB 113. 
Admissions made in a reinterrogation after 
suspect has invoked his right to counsel 
were suppressed. 


Arizona State v. Bravo, 762 P.2d 1318 
(1988), 25 CLB 401. Psychiatric con- 
clusions concerning defendant’s invoca- 
tion of Miranda did not violate de- 
fendant’s rights. 


§ 43.60 Prerequisite of custodial 
interrogation 


U.S. Supreme Court Pennsylvania v. 
Bruder, 109 S. Ct. 205 (1988), 25 CLB 192. 
Statements made by driver during ordi- 
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nary traffic stop were admissible despite 
absence of Miranda warnings. 


§ 43.70 —Lack of ‘‘interrogation’’ 
motive 


Court of Appeals, 5th Cir. Gladden v. 
Roach, 864 F.2d 1196 (1989), 25 CLB 399. 
Defendant did not have right to withhold 
his name, address, and other booking in- 
formation. 


§ 43.75 Necessity and sufficiency of 
warnings 


U.S. Supreme Court Patterson v. Illinois, 
108 S. Ct. 2389 (1988), 25 CLB 193. Miran- 
da warnings are sufficient to make defen- 
dant aware of his Sixth Amendment right 
to counsel during postindictment ques- 
tioning. 


§ 43.90 Waiver of Miranda rights 


§ 43.95 —Voluntary and intelligent 


requirement 


Court of Appeals, 2d Cir. Toste v. Lopes, 
861 F.2d 782 (1988), 25 CLB 288. Waiver 
of Miranda rights was effective despite de- 
fendant’s low intelligence level and psy- 
chological problems. 


§ 43.105 —Effect of request for counsel 


Oregon State v. Isom, 761 P.2d 524 
(1988), 25 CLB 401. Statements taken by 
police after defendant requested an attor- 
ney were. inadmissible. 


44. CONFRONTATION OF 
WITNESSES 


§ 44.00 In general 


U.S. Supreme Court Coy v. Iowa, 108 S. 
Ct. 2798 (1988), 25 CLB 114. Defendant 
had right to confront child sexual assault 
victims. 


§ 44.25 —Limitations on right to 
cross-examine 


U.S. Supreme Court Olden v. Kentucky, 
109 S. Ct. 480 (1988), 25 CLB 288. Trial 
court’s refusal to permit cross-examina- 
tion of complainant violated Sixth Amend- 
ment. 
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45. RIGHT TO COUNSEL 


SCOPE AND EXTENT OF RIGHT 
GENERALLY 


§ 45.10 Right to counsel of one’s own 
choosing 


Court of Appeals, 2d Cir. United States ex 
rel. Stewart v. Kelly, 870 F.2d 854 (1989), 
25 CLB 493. Defendant’s right to choose 
own counsel was not absolute. 


Court of Appeals, 7th Cir. Sanders v. 
Lane, 861 F.2d 1033 (1988), 25 CLB 290. 
Court’s refusal to permit defendant to con- 
sult with attorney during recess violated 
Sixth Amendment. 


Court of Appeals, 7th Cir. United States 
v. Pipito, 861 F.2d 1006 (1988), 25 CLB 
290. Confiscation of defendant’s funds did 
not constitute Sixth Amendment viola- 
tion. 


TYPE OR STAGE OF 
PROCEEDING 


§ 45.80 Habeas corpus and other 
post-conviction collateral 
proceedings 


U.S. Supreme Court Perry v. Leeke, 109 
S. Ct. 594 (1989), 25 CLB 396. Trial 
court’s order directing defendant not to 
consult with his attorney was not im- 
proper. 


§ 45.85 


U.S. Supreme Court Pearson v. Ohio, 109 
S. Ct. 346 (1988), 25 CLB 287. Appellate 
court’s grant of defense counsel’s motion 
to withdraw before court made its own ex- 
amination of record was error. 


U.S. Supreme Court McCoy v. Court of 
Appeals of Wisconsin, District 1, 108 S. 
Ct. 1895 (1988), 25 CLB 115. Attorney can 
advise court that appeal is frivolous with- 
out impairing client’s constitutional rights. 


Appeals 


ADEQUACY AND EFFECTIVENESS 
OF COUNSEL 


§ 45.110 Ineffectiveness 


Court of Appeals, 5th Cir. United States 
v. Ugalde, 861 F.2d 802 (1988), 25 CLB 
289. ‘‘Newly discovered evidence’ rule 
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was not applicable to ineffective assis- 
tance of counsel claim. 


Court of Appeals, 8th Cir. United States 
v. Long, 857 F.2d 436 (1988), 25 CLB 
199. Counsel’s notification to the court 
that defendant would perjure himself 
may constitute ineffective assistance of 
counsel. 


§ 45.115 —Interpretations by state 


courts 


Nevada Larson v. State, 766 P.2d 261 
(1988), 25 CLB 402. Counsel is ineffective 
when he seeks to further his own career 
rather than his client’s best interests. 


§ 45.120 —Failure to assert available 


defense 


Court of Appeals, 3d Cir. United States v. 
Gambino, 864 F.2d 1064 (1988), 25 CLB 
398. No conflict of interest on part of 
attorney found despite attorney’s failure 
to present defense that would have im- 
plicated another client. 


§ 45.125 


Court of Appeals, 5th Cir. United States 
v. Logan, 861 F.2d 859 (1988), 25 CLB 
289. Defense counsel’s erroneous advice 
that defendant’s prior convictions could 
not be admitted in evidence not grounds 
for new trial. 


—Incorrect legal advice 


§ 45.130 —Failure to introduce evidence 
or make objections 


Washington In re Jeffries, 752 P.2d 1338 
(1988), 25 CLB 299. Defense counsel not 
ineffective merely because he followed the 
wishes of his client. 


46. CRUEL AND UNUSUAL 
PUNISHMENT 


§ 46.00 In general 


Court of Appeals, 7th Cir. United States 
v. Threw, 861 F.2d 1046 (1988), 25 CLB 
290. Ten-year sentence on marijuana 
charge did not violate Eighth Amendment. 


Court of Appeais, 8th Cir. United States 
v. Petary, 857 F.2d 458 (1988), 25 CLB 
199. Sentence of 200 years without 
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possibility of parole for sixty-six years 
was proper in kidnapping case. 


§ 46.05 


U.S. Supreme Court Dugger v. Adams, 
109 S. Ct. 1211 (1989), 25 CLB 488. Cald- 
well decision was unavailable to a defen- 
dant on appeal who did not object to faulty 
jury instruction. 


Death penalty 


U.S. Supreme Court Thompson v. Okla- 
homa, 108 S. Ct. 2687 (1988), 25 CLB 194. 
Death penalty for persons under age 16 at 
time of crime must be reviewed. 


Florida LeCroy v. State, 533 So. 2d 750 
(1988), 25 CLB 300. State court affirms 
death penalty for minors convicted of cap- 
ital crimes. 


§ 46.10 —Statutory requirements 


U.S. Supreme Court Satterwhite’ v. 
Texas, 108 8. Ct. 1792 (1988), 25 CLB 114. 
Psychiatrist’s testimony on ‘‘future dan- 
gerousness”’ was inadmissible in capital 
case. 


U.S. Supreme Court Johnson v. Mis- 
sissippi, 108 S. Ct. 1981 (1988), 25 CLB 
193. Capital sentence may not be based on 
a felony conviction that has been vacated. 


U.S. Supreme Court Mills v. Maryland, 
108 S. Ct. 1860 (1988), 25 CLB 114. 
Resentencing required if jurors thought 
that consideration of mitigating circum- 
stance in capital case required unanimity. 


U.S. Supreme Court Maryland v. Cart- 
wright, 108 S. Ct. 1853 (1988), 25.CLB 
114. Aggravating circumstances that were 
“‘especially heinous, atrocious, or cruel”’ 
were unconstitutionally vague. 


New Jersey State v. Moore, 550 A.2d 117 
(1988), 25 CLB 403. Court refused to 
broaden the definition of ‘town conduct”’ 
in cases of capital murder. 


47. DOUBLE JEOPARDY 
§ 47.00 In general 


U.S. Supreme Court Lockhart v. Nelson, 
109 S. Ct: 285 (1988), 25 CLB 287. Double 
jeopardy clause did not bar retrial of de- 
fendant where first conviction was set 
aside. 
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§ 47.20 Mistrials 


Montana State v. Moran, 753 P.2d 333 
(1988), 25 CLB 203. No double jeopardy 
was found when judge declared mistrial 
due to incompetent defense counsel. 


§ 47.45 Separate and distinct offenses 


U.S. Supreme Court United States v. 
Broce, 109 S. Ct. 757 (1989), 25 CLB 395. 
Plea of guilty to two conspiracy charges 
was concession that defendant committed 
two separate crimes. 


Court of Appeals, 4th Cir. Martin v. 
Taylor, 857 F.2d 958 (1988), 25 CLB 198. 
Defendant’s conviction for both vandal- 
ism and breaking and entering did not con- 
stitute double jeopardy. 


48. DUE PROCESS 
§ 48.00 In general 


U.S. Supreme Court DeShaney v. Winne- 
berger County DSS, 109 S. Ct. 998 (1989), 
25 CLB 488. State had no duty to protect 
child from his father after receiving re- 
ports of possible abuse. 


U.S. Supreme Court Arizona v. Young- 
blood, 109 S. Ct. 333 (1988), 25 CLB 287. 
Failure of police to preserve potentially 
useful evidence was not a denial of due 
process. 


§ 48.01 —Interpretations by state courts 


Delaware Weddington v. State, 545 A.2d 
607 (Super. 1988), 25 CLB 293. Racial 
question by prosecutor constituted 
grounds for a mistrial. 


49. EQUAL PROTECTION 


§ 49.00 In general 


Illinois People v. Esposito, 521 N.E.2d 
873 (1988), 25 CLB 294. State drunk driv- 
ing statute was not in violation of equal 
protection and due process clauses. 


51. FREEDOM OF THE PRESS 
§ 51.00 In general 
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New Jersey In re Schuman, 552 A.2d 602 
(1989), 25 CLB 498. Published information 
is protected by state law giving journalists 
the privilege not to testify. 


53. FREEDOM OF SPEECH AND 
EXPRESSION 


§ 53.00 In general 


U.S. Supreme Court Fort Wayne Books, 
Inc. v. Indiana, 109 S. Ct. 916 (1989), 25 
CLB 487. Pretrial seizure of bookstore 
owner’s books and films before a judicial 
finding of obscenity violated First Amend- 
ment. 


Washington State v. Reece, 757 P.2d 947 
(1988), 25 CLB 207. State’s pornography 
statute was not in violation of con- 
stitutional guarantee of free speech. 


55. RIGHT TO JURY TRIAL 
§ 55.00 In general 


U.S. Supreme Court Blanton v. City of N. 
Las Vegas, 109 S. Ct. 1289 (1989), 25 CLB 
488. Defendant charged with DWI offense 
did not have right to jury trial. 


58. PROHIBITION AGAINST 
UNLAWFUL SEARCHES AND 
SEIZURES 


SCOPE AND EXTENT OF RIGHT IN 
GENERAL 


§ 58.00 What constitutes a search 


U.S. Supreme Court National Treasury 
Employees Union v. Van Raab, 109 S. Ct. 
1384 (1989); Skinner v. Railway Labor Ex- 
ecutives Ass’n, 109 S. Ct. 1402 (1989), 25 
CLB 489. Government agencies have right 
to conduct drug testing of employees. 


Court of Appeals, Ist Cir. United States v. 
Lott, 870 F.2d 778 (1989), 25 CLB 494. 
Examination of defendant’s wrist after 
removal of bandage was a Fourth 
Amendment search. 


§ 58.03 Property subject to search 


North Carolina State v. Tarantino, 368 
S.E.2d 588 (1988), 25 CLB 298. Looking 
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through crack in wall to view marijuana 
constitutes an illegal search. 


§ 58.05 Constitutionally protected areas 


U.S. Supreme Court California v. Green- 
wood, 108 S. Ct. 1625 (1988), 25 CLB 117. 
Garbage left for collection is not protected 
by Fourth Amendment. 


§ 58.10 Property subject to seizure 


Court of Appeals, 3d Cir. United States v. 
Martinez-Zayas, 857 F.2d 122 (1988), 25 
CLB 196. Police officers were authorized 
to search defendant’s purse during execu- 
tion of search warrant for premises. 


§ 58.15 —Plain view 


U.S. Supreme Court Florida v. Riley, 19 
S. Ct. 693 (1989), 25 CLB 396. Observa- 
tions from helicopter 400 feet above 
ground did not constitute a ‘‘search.”’ 


North Carolina State v. White, 370 S.E.2d 
390 (1988), 25 CLB 204. Items not iden- 
tified in search warrant were admissible 
under the plain view exception. 


§ 58.20 —Abandonment 


Court of Appeals, D.C. Cir. United States 
v. Thomas, 864 F.2d 843 (1989), 25 CLB 
397. Warrantless search of abandoned 
gym bag was proper. 


§ 58.25 —Exigent circumstances 


Court of Appeals, D.C. Cir. United States 
v. Tartaglia, 864 F.2d 837 (1989), 25 CLB 
397. Warrantless search of room on train 
was justified under ‘exigent circum- 
stances.”’ 


§ 58.30 —Automobile searches 


Court of Appeals, 3d Cir. United States v. 
Frank, 864 F.2d 992 (1988), 25 CLB 398. 
Search of garment bag in rental vehicle 
was proper inventory search. 


Colorado People v. Melogosa, 753 P.2d 
221 (1988), 25 CLB 293. Protective search 
of car during which stolen property was 
found is not an illegal search. 


Florida Kehoe v. State, 521 So. 2d 1094 
(1988), 25 CLB 202. Police may stop a 


— -§ 58.100 
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vehicle if they have a well-founded suspi- 
cion of illegal activity. 


§ 58.50 Search by private person 


Kansas State v. Smith, 763 P.2d 632 
(1988), 25 CLB 301. Evidence found by 
state employee in the course of performing 
a neighborly act should not be suppressed. 


Nebraska State v. Abdouch, 434 N.W.2d 
317 (1989), 25 CLB 497. Search by a pri- 
vate individual and the police was in viola- 
tion of the Fourth Amendment’s prohibi- 
tion against illegal search and seizure. 


§ 58.65 What constitutes an arrest 


U.S. Supreme Court United States v. 
Sokolow, 109 S. Ct. 1581 (1989), 25 CLB 
490. Reasonable suspicion was sufficient 
in stop of suspected drug courier. 


§ 58.70 Stop and frisk 


Wisconsin State v. Jackson, 434 N.W.2d 
386 (1989), 25 CLB 496. Court determined 
that warrantless stop may be justified 
when defendant flees from an officer. 


BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§ 58.75 Search warrant 


U.S. Supreme Court Murray v. United 
States, 108 S. Ct. 2529 (1988), 25 CLB 115. 
Warrant obtained after warrantless entry 
may be valid. 


§ 58.80 


New Hampshire State v. Carroll, 552 A.2d 
69 (1988), 25 CLB 494. Totality-of-the- 
evidence test should be used when war- 
rant is challenged. 


—Sufficiency 


—Necessity of obtaining a 
warrant 


North Carolina State v. Carter, 370 
S.E.2d 553 (1988), 25 CLB 204. Search 
watrant was required in order to obtain a 
blood sample. 


§ 58.105 Search incident to valid arrest 


Michigan People v. Arterberry, 429 
N.W.2d 574 (1988), 25 CLB 295. Search of 
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people found loitering at place of illegal 
business does not constitute an illegal 
search and seizure. 


§ 58.110 —Probable cause 


Delaware Thompson v. State, 539 A.2d 
1052 (Super. 1988), 25 CLB 201. Hair sam- 
ple combined with reasonable suspicion 
was grounds for warrantless arrest. 


§ 58.130 Investigative stops 


U.S. Supreme Court Michigan v. Chester- 
nut, 108 S. Ct. 1975 (1988), 25 CLB 115. 
Pursuit of a suspect does not constitute 
seizure. 


Court of Appeals, 4th Cir. United States 
v. Taylor, 857 F.2d 210 (1988), 25 CLB 
197. An investigative stop of defendants’ 
automobile was valid despite show of con- 
siderable force. 


§ 58.135 In general 


Court of Appeals, 9th Cir. United States 
v. Carneiro, 861 F.2d 1171 (1988), 25 CLB 
291. Wiretap applications containing ma- 
terial omissions required suppression. 


Montana State v. Brown, 755 P.2d 1364 
(1988), 25 CLB 202. Recording of drug 
transaction was constitutional. 


SUPPRESSION OF EVIDENCE IN 
GENERAL 


§ 58.200 Standing 

Court of Appeals, 8th Cir. United States 
v. McIntosh, 857 F.2d 466 (1988), 25 CLB 
200. Defendant who temporarily resides in 


a house had standing to raise Fourth 
Amendment objection. 


59. PROHIBITION AGAINST 
SELF-INCRIMINATION 


§ 59.12 Waiver of privilege 


Montana State v. Hall, 761 P.2d 1283 
(1988), 25 CL 296. Testimony given by 
defendant at :-ial in which the jury was 
hung was admissible on retrial. 


SCOPE AND EXTENT OF RIGHT IN 
GENERAL 


Effect of refusal to answer 
questions 


§ 59.15 


U.S. Supreme Court Baltimore City Dep’t 
of Social Serv. v. Bouknight, 109 S. Ct. 
571 (1988), 25 CLB 395. Stay granted on 
issue of whether a mother may be confined 
for civil contempt for refusing to disclose 
whereabouts of child. 


TESTIMONY AND RECORDS 
§ 59.25 Testimony before grand jury 


U.S. Supreme Court Doe v. United 
States, 108 S. Ct. 2341 (1988), 25 CLB 192. 
Signing court order to authorize findings 
to disclose records is not a violation of 
Fifth Amendment privilege against self- 
incrimination. 


. § 59.30 Right to refuse examination by 
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state psychiatrist 


Michigan People v. Wright, 430 N.W.2d 
133 (1988), 25 CLB 295. Pre-sentence psy- 
chiatric evaluation was not in violation of 
Fifth Amendment prohibition against self- 
incrimination. 


60. RIGHT TO SPEEDY TRIAL 
§ 60.00 In general 


Court of Appeals, 2d Cir. United States v. 
Blanco, 861 F.2d 773 (1988), 25 CLB 288. 
Ten-year delay between indictment and 
trial did not violate speedy trial rule. 





